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STATEMENT OF THE | SSUES

DOAH Case No. 02-0033: Wiether Respondent's licensure
status should be reduced from standard to conditional .

DOAH Case No. 02-1788: \Wether Respondent committed the
violations alleged in the Adm nistrative Conpl ai nt dated
March 13, 2002, and, if so, the penalty that should be inposed.

PRELI M NARY STATEMENT

By letter dated Cctober 24, 2001, Heal thpark Care Center
("Heal thpark™) was notified by the Agency for Health Care
Admi nistration ("AHCA") that its Skilled Nursing Facility
Iicense had been subjected to a rating change from "standard" to
"conditional" as a result of two Class Il deficiencies found in
a licensure and certification survey conpleted on Cctober 18,
2001. Healthpark tinely filed an Election of Ri ghts on
Novenber 7, 2001, disputing the allegations of fact and
contesting the proposed Agency action. On January 2, 2002, AHCA
forwarded the matter to the Division of Adm nistrative Hearings
("DOAH') for assignnent of an Administrative Law Judge and
conduct of a formal hearing. This matter was assigned DOAH Case
No. 02-0033 and set for hearing on March 7, 2002. A joint
notion for continuance was granted and the hearing was
reschedul ed for April 4, 2002. A second notion for continuance
was filed by Heal thpark on March 21, 2002, in anticipation of a

chall enge to the Adm nistrative Conplaint discussed in the next



paragraph. This notion was granted by order dated March 22,
2002.

By Adm nistrative Conpl aint dated March 13, 2002, AHCA
notified Healthpark of its intent to inpose a civil penalty of
$2,500 each for the two Class Il deficiencies found in the
survey conpl eted on Cctober 18, 2001. Healthpark tinely filed a
Request for Fornmal Hearing on April 8, 2002, contesting the
proposed Agency action. On May 8, 2002, AHCA forwarded the
matter to DOAH for assignnent of an Adm nistrative Law Judge and
conduct of a formal hearing. This matter was assi gned DOAH Case
No. 02-1788. On May 14, 2002, Healthpark filed a Mdtion to
Consol i date, which was granted by order dated May 20, 2002. The
consol i dated cases were set for hearing on June 11, 2002. The
final hearing took place on that date, via video tel econference
in Fort Myers and Tal | ahassee, Fl ori da.

At the formal hearing, AHCA presented the testinony of
Di ane Ashworth, a registered nurse ("RN') for the Agency and
expert in nursing practices and procedures; Maria Donohue, an RN
for the Agency and expert in nursing practices and procedures;
and Lori Riddle, a public health nutrition consultant for the
Agency and expert in dietetics and nutrition. AHCA s Exhibits 1
t hrough 29 were accepted into evidence.

Heal t hpark of fered the testinony of Mona Joseph, a

certified nursing assistant ("CNA") at Heal thpark; Caroline



Nicotra, a licensed practical nurse ("LPN') and supervisor of
the long-termcare unit at Heal thpark; Al exandria Antoni, a
regi stered dietician at Heal thpark and expert in the field of
nutrition; and Carol Mrris, an RN enpl oyed as Medicare clinical
coordi nator at Heal thpark and expert in geriatric nursing.
Heal t hpark's Exhi bits 1 through 9 were accepted into evidence.
These exhi bits included the deposition testinony of D ane
Ashworth and Maria Donohue.

A Transcript of the proceeding was filed at the D vision of
Adm ni strative Hearings on July 22, 2002. Both parties tinely
filed Proposed Recommended Orders.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
followi ng findings of fact are nade:

1. AHCA is the state Agency responsible for |icensure and
regul ati on of nursing hones operating in the State of Florida.
Chapter 400, Part Il, Florida Statutes.

2. Healthpark operates a |licensed nursing hone at 16131
Roserush Court, Fort Myers, Florida.

3. The standard formused by AHCA to docunent survey
findings, titled "Statenent of Deficiencies and Pl an of
Correction,” is conmmonly referred to as a "2567" form The

i ndi vi dual deficiencies are noted on the formby way of



i dentifying nunbers cormonly called "Tags.”" A Tag identifies

t he applicable regulatory standard that the surveyors believe
has been violated and provides a summary of the violation,
specific factual allegations that the surveyors believe support
the violation, and two ratings which indicate the severity of

t he deficiency.

4. One of the ratings identified in a Tag is a "scope and
severity" rating, which is a letter rating fromAto L with A
representing the | east severe deficiency and L representing the
nost severe. The second rating is a "class" rating, which is a
nunerical rating of I, Il, or Ill, with I representing the nost
severe deficiency and Il representing the | east severe
defi ci ency.

5. On Cctober 15 through 18, 2001, AHCA conducted an
annual licensure and certification survey of Healthpark, to
evaluate the facility's conpliance with state and federal
regul ati ons governing the operation of nursing hones.

6. The survey team all eged three deficiencies during the
survey, two of which are at issue in these proceedings. At
i ssue are deficiencies identified as Tag F224 (viol ation of 42
C.F.R Section 483.13(c)(1)(i), relating to negl ect of
residents) and Tag F325 (violation of 42 C.F.R Section
483.25(i) (1), relating to mai ntenance of acceptabl e paraneters

of nutritional status).



7. Both of the deficiencies alleged in the survey were
classified as Class Il under the Florida classification system
for nursing hones. A class Il deficiency is "a deficiency that
t he agency determ nes has conprom sed the resident's ability to
mai ntain or reach his or her highest practicabl e physical,
mental , and psychosoci al well-being, as defined by an accurate
and conprehensi ve resident assessnent, plan of care, and
provi sion of services." Section 400.23(8)(b), Florida Statutes.

8. Both of the deficiencies alleged in the survey were
cited at a federal scope and severity rating of G neaning that
each deficiency was isolated, caused actual harmthat is not
i mredi at e jeopardy, and did not involve substandard quality of
care.

9. Based on the alleged Class Il deficiencies in Tags F224
and F325, AHCA inposed a conditional |icense on Healthpark,
effective Cctober 18, 2001. The |icense expiration date was
Sept enber 30, 2002.

|. Tag F224

10. The survey allegedly found violations of 42 C.F. R
Section 483.13(c)(1) (i), which states:

(c) Staff treatnent of residents. The
facility must develop and inplenment witten
policies and procedures that prohibit

m streatment, neglect, and abuse of
residents and m sappropriation of resident

property.



(1) The facility rmust--

(i) Not use verbal, nental, sexual, or
physi cal abuse, corporal punishnent, or
i nvol untary secl usion...

In the parlance of the federal Health Care Financing

Adm ni stration Form 2567 enpl oyed by AHCA to report its

findings, this requirenent is referenced as "Tag F224."

The

Agency's allegations in this case involved neglect of a resident

rat her than any form of abusive treatnent.

11. The Form 2567 listed two incidents under Tag F224,

both invol ving Resident 10, or "R-10." The surveyor
observations read as foll ows:

Based on observations, record revi ew and
interviews wwth a resident and a Certified
Nursing Assistant (CNA), the facility failed
to provide toileting needs as care pl anned
for 1 (Resident #10) of 8 sanpled residents
reviewed for incontinence and toileting
prograns. The resident was not toileted for
nore than 5 hours causing nultiple creased
areas and redness to her |eft groin,

peri neum and buttocks.

The findi ngs include:

1. On 10/15/2001, Resident #10 was in her
room #141, in bed A at 2:20 P.M Resi dent
stated she was wet. The call bell cord was
clipped to the sheet, but the bell nechanism
was of f the side of the bed, out of the
resident's reach. Surveyor wal ked to the
North nurse's station and continued to
observe the resident's room entrance.

Record revi ew reveal ed Resident #10's nost
recent quarterly M ninmum Data Set (MDS)
conpl eted 8/27/2001, assessed her with



bl adder incontinence at 3 (frequently

i ncontinent), bowel incontinence at 1 (less
t han once weekly), activity is assessed as
bed nmobility 3/3 (needs extensive assistance
to nove in bed), and toilet use at 3/2
(needs extensive assistance).

At 4:15 P.M, the resident requested the
surveyor to get soneone to change her as no
one had cone in and the call bell was still
out of her reach. The resident's request
was given to the nurse at 4:20 P. M

2. On 10/16/01, Resident #10 was observed
in her wheelchair in the hall outside her
roomfrom8:55 AM until 12:05 P.M, when
she was escorted to the main dining room

At 2:20 P.M, resident was still sitting in
her wheel chair. After surveyor
intervention, the CNA put the resident to
bed at 2:30 P.M When the adult diaper was
renoved, it revealed the resident to be

i ncontinent of feces and urine. The odor of
urine was very strong in the room The

resi dent's perineumand buttocks were red
and noist, with nultiple creased areas. The
| eft groin was especially red.

During an interview with the CNA she stated
the resident was last toileted before Iunch
at approximately 11:00 A M This was during
the time of direct observation by the
surveyor of the resident in the hall outside
her room

Revi ew of the resident's Care Plan reveal ed
that she was to have the call bell in place
at all times and schedul ed toileting.
12. Diane Ashworth was the survey team nenber who recorded
t he observation of R-10. M. Ashworth was assigned the task of

observing R 10, and based her findings on a review of the

resident's nedical records, observations and intervi ews.



13. R 10 was a 96-year-old diabetic fenal e who had been
admtted to Heal thpark on March 28, 2000. R 10's nobst recent
M ni mum Data Set ("WMDS'), conpleted on August 27, 2001,

i ndi cated that R 10 had short and long-termnenory difficulties
and noderately inpaired decision making as to tasks of daily
life. R 10 was generally confused as to place and tinme. She
coul d make herself understood, and had no difficulty

under standi ng what was said to her. She was easily angered and
coul d be physically abusive to staff.

14. R 10 required extensive assistance to nove, dress,
toilet, and mai ntain general hygiene. She was confined to her
bed or to a wheelchair, and required assistance to nove the
wheel chair. R-10's MDS indicated a | oss of voluntary novenent
in her hands, including her wists and fingers.

15. The MDS indicated that R 10 experienced daily
i ncontinence of the bl adder, and bowel incontinence once a week
on average. The nurse's notes for R 10 indicated that she was
abl e to make her needs known and that she was encouraged by
staff to call for assistance as needed.

16. The care plan for R 10 stated that she shoul d have
"scheduled toileting," but set forth no firm schedul e.

Ms. Ashworth testified that she woul d have expected R-10 to be
toil eted before neals, before bed, and upon rising, at a

m ni mum



17. Mona Joseph was the CNA who attended R-10 on a daily
basis. M. Joseph testified that R-10, like all residents who
wore adult diapers, was scheduled for toileting every two hours
and whenever necessary. |In practice this neant that Ms. Joseph
would inquire as to R10's need for toileting every two hours.

18. Ms. Joseph testified that R-10 woul d ask her for
toileting at |least twice a day, and that she never refused the
request. She always toileted R 10 before lunch, and testified
that on October 16 she toileted R-10 at about 11 a.m before
taki ng her to |l unch.

19. Toileting R10 required the use of a Hoyer |ift to
nove the resident from her wheelchair to the bed. M. Joseph
estimated that the entire process of toileting R 10 took seven
to eight mnutes.

20. Caroline N cotra, the supervisor of the long-termcare
unit in which R 10 resided and Ms. Joseph's supervi sor,
confirmed that Heal thpark's CNAs were trained to nake rounds
every two hours and ask those residents requiring assistance if
they needed to be toileted. R-10 was capabl e of naking that
deci sion, and her w shes regarding her need for toileting would
be respected by the CNA

21. M. Ashworth's testinony was generally consistent with
her witten findings. She net R-10 on t he afternoon of

Cctober 15. R-10 was lying in bed, and told Ms. Ashworth that

10



she was wet. Ms. Ashworth noted that the call bell cord was
clipped to R-10's bed, but that the bell nechanismitself was
not within R-10's reach. M. Ashworth left the room and took a
position at the nurses' station, fromwhich she could see the
door to R-10's room She watched to see if any staff person
from Heal thpark went into R-10's room She saw no one enter the
room between 2:20 p.m and 4:15 p.m, at which tinme she asked a
CNA to toilet R-10.

22. Ms. Ashworth returned at 8:55 a.m on Cctober 16, and
observed R-10 sitting in her wheelchair in the hallway outside
her room M. Ashworth took up her post at the nurses' station
and watched R 10 until 12:05 p.m At no tinme in the norning did
Ms. Ashworth see R-10 being noved or taken for toileting, though
Ms. Joseph testified that she toileted R-10 at about 11 a.m

23. The evidence established that R10's roomwas at the
opposite end of a corridor fromthe nurses' station. The
corridor was approximately 200 feet long fromthe nurses
station to R-10's room The corridor was busy. Medications
were passed at 9:00 a.m, neaning that nedication carts went up
and down the corridor. Staff carried breakfast trays in and out
of roons. Housekeeping and treatnent carts were in the hallway.
G ven the distance of the nurses' station fromR-10's room and
the constant activity in the corridor, it is unlikely that Ms.

Ashworth's view of R-10 was unobstructed at all tines.

11



24. Mreover, the nurses' station itself was a hub of
activity. At the end of the nurses' station where Ms. Ashworth
stood was the fax machine. The fax nmachi ne was kept constantly
busy sendi ng physicians' orders to the pharmacy. The unit
secretary was stationed in this location. Nurses passed through
this area to retrieve forms fromthe filing cabinets or to go to
t he nedi cation room

25. The likelihood that Ms. Ashworth was unable from her
vantage point to view R-10 at all tinmes makes credible
Ms. Joseph's testinony that she regularly checked with R-10 to
ask whether she required toileting. However, it is unlikely
that R 10 was ever out of Ms. Ashworth's sight for the period of
seven to eight m nutes necessary to actually toilet the
resident. M. Ashworth's testinony that R-10 was not toileted
at 11 a.m on Cctober 16 is therefore credited.

26. At 12:05 p.m, R 10 was taken to the dining roomfor
unch. M. Ashworth followed and observed R 10 in the dining
room After lunch, R 10 was wheel ed back to the outside of her
room Ms. Ashworth observed her fromthe nurses' station until
2:20 p.m M. Ashworth did not see R-10 being taken for
toileting between 12:05 and 2:20 p. m

27. At 2:30 p.m on Cctober 16, Ms. Ashworth approached
Mona Joseph, the CNA responsible for R 10, and asked her to put

R-10 to bed so that Ms. Ashworth coul d exam ne her buttocks.

12



Ms. Ashworth asked anot her AHCA surveyor, Maria Donohue, to
acconpany her to confirm her observations. There was sone del ay
while Ms. Joseph finished a task for another resident, but
eventual ly Ms. Joseph wheeled R 10 into the room and pl aced her
into bed.

28. Ms. Joseph changed R-10's adult brief in the presence
of Ms. Ashworth and Ms. Donohue. Ms. Ashworth testified that
there was a strong snell of urine in the room even before the
brief was renoved, though she noticed no snell of urine about R-
10 prior to entering the room Wen Ms. Joseph renoved the
adult brief, Ms. Ashworth noted that it was wet and that there
was a |arge anount of feces in the brief and on R 10's buttocks.

29. Ms. Ashworth noted that the skin on R-10's perineum
and buttocks was creased and red. The area of R-10's left groin
was so red that Ms. Ashworth at first thought there was no skin.
Ms. Ashworth stated that this kind of redness is associated with
not being toileted as schedul ed, though she conceded that such
redness can also result frompressure. M. Ashworth al so
conceded that this was her first observation of R 10's buttocks,
and thus that she had no baseline to judge how abnormal the
redness was at the tine Ms. Joseph changed the adult brief.

30. M. Donohue also recalled a strong urine snell as soon
as they entered the room She agreed that R 10's buttocks were

red in sone areas, but recalled no further details. She could

13



not recall if there was feces in the adult brief, but did recal
that it was saturated with urine.

31. Mona Joseph, the CNA who changed R 10's adult brief,
believed that the urine snell in the roomcane fromthe next
bed, because she had just changed the adult brief of the person
in that bed. M. Joseph snelled no odor of urine or feces about
R-10. Ms. Joseph testified that R10's brief was dry, and that
she began havi ng a bowel novenment while being changed. She
noted no redness on R 10's buttocks.

32. Caroline N cotra was the supervisor of the long-term
care unit in which R-10 resided. She knew R 10, and stated that
R-10 regularly used her call bell, and would call out for help
if she could not reach the call button clipped to her bed. She
noted that all of the roons to which Ms. Joseph was assigned
were in the sanme area of the corridor, so that Ms. Joseph woul d
al ways be able to hear R10 call out. There would al so be
nurses in the area who could hear R-10.

33. M. Nicotra knew the surveyors had gone into R-10's
roomw th Ms. Joseph, and she went into the room nonents after
the surveyors left the roomto ascertain whether anything had
occurred that she needed to address. Ms. Joseph told M.

Ni cotra what had happened. M. N cotra asked R-10 for

perm ssion to exanm ne her body and R 10 assent ed.
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34. Ms. Nicotra renmoved R 10's adult brief and inspected
R-10's buttocks. She observed no creasing or redness of the
peri neumor the buttocks. R-10"s skin was intact and no
different than Ms. Nicotra had seen it on other occasions. R-10
told Ms. Nicotra that she was not experiencing pain or
di sconfort in her buttocks area.

35. M. Nicotra stated that R-10 wei ghed about 180 pounds,
and that the creasing and redness observed by the surveyors
coul d have been caused by the pressure of sitting in her
wheel chair for a long tine.

36. Ms. N cotra exam ned the adult brief that had been
removed fromR-10. She observed that it was slightly danp,
whi ch she attributed to sweat, and that it contained a snear of
bowel nmovenent. It did not snell strongly of urine.

37. Viewing the evidence in its entirety, and crediting
t he honesty of the testinony of each witness, it is found that
AHCA failed to prove the elenents of Tag F224 by a preponderance
of the evidence. M. Ashworth did not observe R-10 being
toileted. However, Ms. Ashworth's observati on does not
establish that R 10 required toileting or that the facility was
negligent in not toileting the resident. After the first
meeti ng on OQctober 15, Ms. Ashworth did not ask R 10 whet her she
needed to be toileted. WM. Joseph inquired as to R 10's

toileting needs every two hours. R-10 was able to nmake her

15



needs known to facility staff, and she did so on a daily basis.
I f her call bell was out of reach, she would call out to staff.
Ms. Joseph's testinony that the adult brief was dry of urine and
contained only a slight anobunt of fecal material is supported by
that of Ms. Nicotra, the only other wi tness who actual ly handl ed
the adult brief, and is therefore credited.

38. The only harmalleged by AHCA was the irritation to R-
10's bottom claimed to be the result of R-10"s sitting in a
soiled adult brief for an extended period of tine. The
surveyors' testinony that R-10's perineum buttocks, and |eft
groin were creased and red at the tine of changing is credited.
Al so credited, however, is Ms. Nicotra's testinony that R 10's
peri neum buttocks and left groin were no | onger creased or red
a fewmnutes after the changing. M. N cotra's testinony
i ndicates that the creasing and redness were caused, not by
irritation fromurine and/or feces in the adult brief, but by an
extended period of sitting in her wheelchair. The evidence
i ndi cates no neglect of R-10, and that R-10 suffered no harm
during the sequence of events described in the Form 2567.

1. Tag F325

39. The survey allegedly found a violation of 42 C F.R
Section 483.25(i)(1), which states:
(1) Nutrition. Based on a resident's

conpr ehensi ve assessnent, the facility mnust
ensure that a resident--

16



(1) Maintains acceptabl e paraneters of
nutritional status, such as body weight and
protein levels, unless the resident's
clinical condition denonstrates that this is
not possible....

This requirement is referenced on Form 2567 as "Tag F325."

40. The survey found one instance in which Heal t hpark
allegedly failed to ensure that a resident maintai ned acceptable
paranmeters of nutritional status. The surveyor's observation on
Form 2567 concerned Resident 17, or "R-17":

Based on record review and staff (Unit
Manager and Regi stered Dietician)

interviews, the facility failed to
adequat el y assess and revise the care plan
to address the significant weight |oss of 1
(Resident #17) of 15 froma sanple of 21
residents reviewed for nutritional concerns.
This is evidenced by: 1) After Resident #17
had a significant weight loss of 6.8%in 4
weeks, the facility did not have an adequate
nutritional assessnment and did not revise
the care plan to prevent the resident from
further weight |oss.

The findi ngs incl ude:

1. Resident #17 was admtted to the
facility on 9/6/01 with diagnoses that

i ncl ude Sepsis, S/P Incision and Drai nage
(1&D) of the Right Knee and G Bleed. The
resident has a history of Coronary Artery
Di sease (CAD). During the clinical record
review, it revealed [sic] that the
resident's physician ordered Ancef
(antibiotic) 2 grans every 8 hours on
9/6/01, to be given for 25 days.

During the review of the resident's initial
MDS (M ninmum Data Set) conpleted on 9/19/01,
it revealed [sic] he weighed 185 | bs
(pounds) and is 72 inches tall. Review of

17



the MDS al so revealed the resident is

i ndependent with his cognitive skills for
dai |l y deci sion making. Further review of
the MDS al so reveal ed he requires set up and
supervi sion during neals. He requires

ext ensi ve assistance with dressing, bathing,
and anbul ati on.

Revi ew of the nutritional assessnent
reveal ed the RD assessed the resident on

9/ 10/ 01. The assessnent stated, "Resident
has decreased appetite which may be RI'T
(related to) current nmeds (nedications);
Resident's wife feels he has | ost w
(weight) but wt is increased due to edema in
feet. Resident's current diet neets
assessed needs. WII include food
preferences to increase intake.” Under

"Et hni c/ Rel i gi ous Food Preferences” it
stated, "No cultural preferences stated."
The nutritional assessnent conpleted by the
RD on 9/10/01, stated that the resident

wei ghs 185 | bs. H's UBW (usual body weight)
is 182 | bs.

During an interview wth the Unit Manager
and Registered Dietician (RD) on 10/18/01 at
approximately 11:00 AM they stated that the
resident's weight of 185 I bs., which is
docunented in the initial MS, was

i naccurate. The resident's accurate wei ght
on adm ssion was 175 | bs.

During the review of the weight record, it
reveal ed [sic] the resident renmai ned 175

I bs. on 9/11/01. On 9/18/01, the resident
wei ghed 168 | bs., indicating a weight |oss
of 7 Ibs. in 7 days.

During the review of the Resident Assessnent
Protocol (RAP) conpleted on 9/19/01, it
reveal ed [sic] she [sic] triggered for
"Nutritional Status." The care plan

devel oped on 9/19/01 stated, "Res.

(resident) |eaves 25% or nore of food
uneaten at nost neals. Wight: 168 | bs; UBW
(usual body weight) 182 I bs." The goal

18



stated, "Res will maintain weight up or down
within 1-2 | bs. through next quarter:
10/17/01." The follow ng approaches are
listed:
- "Diet as ordered."
- "Encourage fluids."
- "Monitor weights."
- "Food preferences and substitute for
uneaten foods."

"Assist with tray set-ups, open all
packages. "

Revi ew of the physician's order dated

9/ 18/ 01 reveal ed the resident was started on
TwoCal HN (suppl enments) 60cc's four tinmes a
day, ice creameveryday [sic] at 8:00 P.M,
fruit everyday [sic] at 10:00 A.M and
peanut butter, cracker, and juice everyday
[sic] at 2:00 P.M During the review of the
Medi cati on Admi nistration Record (MAR) for
the nmonths of 9/01 and 10/01, it confirned
[sic] that this additional supplenents were
given to the resident, however there is no
docunentation to indicate the resident's
consunpti on of each suppl enment.

Interview with the Unit Manager on 10/18/01
at approximately 11:15 A'M also confirnmed
there is no docunentation in the clinical
record to indicate the resident's
consunption of each snack

Revi ew of the CNA (Certified Nursing
Assistant) Care Plan for the nonth of 9/01
reveal ed no docunentation being offered at
bedti ne and no docunentation for the nonth
of 10/01 that the resident received bedtine
shacks.

Further review of the resident's weight
record reveal ed the resident weighed 163 | bs
on 10/2/01. This indicates a significant

wei ght loss of 12 Ibs or 6.8 percent of his
total body weight in 4 weeks. Review of the
nurses' notes revealed that this significant
wei ght | oss had been identified on 9/26/01,
20 days after the resident's adm ssion to

19



the facility. The nurse's notes dated
9/ 26/ 01 stated that the care plan to address
the risk for weight |oss was revi ewed.

Revi ew of the care plan confirned it was
reviewed on 9/26/01 and 10/6/01. The goal

stated, "WII| |ose no nore weight, 11/6/01."
Added to approaches stated, "Nutritional
suppl enents as ordered."” However, further

review of the clinical record and the care
pl an reveal ed no docunentation to indicate
that a conprehensive nutritional assessnent
was done. There is no docunentation in the
resident's clinical record to indicate that
the care plan was revised.

During an interviewwith the Unit Manager on
10/ 18/ 01 at approximately 2:15 P.M, she
confirmed that after the resident's

adm ssion to the facility on 9/6/01, the
resident was refusing to eat, but his
appetite inproved in the beginning of 10/01.
He was consum ng 75 percent - 100 percent of
his neals. She also stated that the

resi dent had "pedal (foot and ankle) edema"
on adm ssion to the facility. There is no
docunentation in the resident's clinica
record to indicate that this edema was
nmonitored. There is no docunentation in the
clinical record that the resident was on a
diuretic. She further stated that the final
report on the blood culture done on the

resi dent, dated 10/1/01, was positive for
Candi da sp (yeast infection).

During the review of the clinical record, it
di d not have [sic] docunentation to indicate
that an assessnment of the resident's protein
i ntake was assessed at this tine. There is
no docunmentation in the resident's clinica
record to indicate that the resident's

al bumin and protein | evel s were assessed.

During an interview wth the Unit Manager on
10/ 18/ 01, at approximtely 2:15 P.M, she
stated that the resident's fanm |y nenbers
were encouraged to visit nore often and
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encourage to bring foods that he likes. She
stated that the resident liked Italian food.
This is in contrary to [sic] the RD s
nutritional assessnent conpleted on 9/10/01.
She also stated that the facility staff
continued to honor resident's food
preferences and provi ded al ternati ves.

There is no docunentation in the resident's
clinical record to indicate that an
assessnent of the resident's nutritional
status, based on his current weight of 163

I bs. and current food intake was done.
Further review of the resident's wei ght
record reveal ed he wei ghed 158 | bs. on
10/9/01. This reveals a weight [oss of 5
nore | bs. in 12 days. During the interview
on 10/18/01 at approximately 2:15 P.M, she
did not have an expl anation why the resident
continued to | ose weight despite an

i nprovenent in his appetite.

41. Maria Donohue was the survey team nenber who recorded
the observation of R-17. This resident was initially assigned
to Ms. Ashworth, who briefly assessed R 17 in his room and
commenced a review of his nmedical records. M. Ashworth noted
R-17's weight loss and that his situation required further
i nvestigation. Because Ms. Ashworth was busy with her
observations of R-10, the survey teamshifted responsibility for
R-17 to Ms. Donohue. Ms. Donohue based her findings on a review
of the resident's nedical records and interviews wth Heal t hpark
staff. She did not speak to or observe R17. She did not
interview R 17's physician, and could not recall speaking to R

17's famly.
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42. R 17 was an 84-year-old male with a history of
coronary artery di sease who was admtted to Heal thpark froma
hospital. About a year and a half before his adm ssion to
Heal t hpark, R 17 had a total knee replacenment. He was admtted
to the hospital because of a fever. A nedical work-up reveal ed
that he was septic, with infection throughout his body. The
infection stemmed from his knee, and an incision and drai nage
was perforned.

43. The infection was severe, requiring the parenteral
adm ni stration of the cephal osporin Ancef for a period of 25
days, begi nning Septenber 6, 2001. Anorexia is a known adverse
reaction to Ancef. Upon admi ssion to Healthpark, R 17 was
experiencing pain that was controlled by Percocet, an anal gesic
with the potential to affect appetite. R 17 was prescribed
Zanafl ex, a nuscle relaxant that can affect appetite. R 17 was
al so di agnosed as prone to constipation and took | axatives.

44, R 17 also had swelling in his feet and ankl es that
caused di sconfort when he wal ked. On Septenber 9, an attending
nurse docunented edema fromhis ankles to his feet. On
Septenber 10, R-17's physician prescribed T.E D. hose
(conpressive stockings) for the edema. R 17 refused to wear
them On the sane date, R 17's pain increased and his physician
ordered a | ow dosage Duragesic patch in addition to his other

medi cations. The dosage was increased on Septenber 12, when his
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pai n becane so severe that he was scream ng out and havi ng
spasns.

45. By Septenber 13, R 17's spasns were abating. On
Septenber 14, the pain had | essened and he was able to nove
about, though he continued to voice conplaints about the pain.
On Septenber 18, R-17 was wei ghed and it was noted that he had
| ost seven pounds in the week since his adm ssion. This weight
| oss was attributed to his pain and the conbi nati on of drugs R
17 was taking, as well as sonme subsidence of the edema

46. Healthpark's nursing staff reported the weight [oss to
R-17's physician, who ordered the snacks and the TwoCal protein
dri nks described in Ms. Donohoe's observation. The physician
visited on Septenber 24 because R-17's pain | evel had increased
and he was agai n experiencing constipation. The physician
ordered bl ood cultures and Methotrexate for his pain.

47. The physician was naki ng continued efforts to
determ ne the cause of R17's pain. After the blood cultures
were perforned, R-17 was referred to a rheunotol ogist. The
bl ood cultures reveal ed the presence of another organismin
R-17's system besides that being treated with Ancef. On
Cctober 2, R-17 was al so seen by an infectious di sease
speci al i st.

48. R 17's condition inproved for about a week. By

Cct ober 10, the physician was preparing to order his discharge
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from Heal t hpark. However, in the early norning hours of

Oct ober 11, R 17 becane confused, incontinent, and had greatly

i ncreased pain. Hi's physician ordered new | ab work, including a
total protein array and electrolyte tests. The record shows
that on Cctober 12, R 17 was screanming out in pain and his
appetite, which had shown sone inprovenent in early Cctober, was
very poor.

49. Though R 17's condition and appetite showed sone
i nprovenent over the next few days, on Cctober 16 his physician
decided to admt himto a hospital to determ ne the cause of
R-17's weight loss and why his pain could not be controll ed.

50. Ms. Donohue expl ai ned the protocol followed by AHCA
surveyors assessing a resident's nutritional status. First, the
surveyor determ nes whet her the resident has been assessed
conprehensi vel y, adequately, and accurately. |If the assessnent
found that the resident was at risk for nutritional problens,
then the facility nust determine the interventions necessary to
prevent the probl emns.

51. The surveyor next assesses how the facility
i npl emented the interventions. |If the interventions do not
work, the facility nmust show that it has re-evaluated the
interventions and reassessed the resident to determ ne why the
interventions failed. The facility nmust denonstrate that it has

| ooked at all relevant factors, including intake of food and
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suppl ements and the resident's underlying nedical condition.
This re-evaluation and reassessnent should lead to revisions in
t he interventions.

52. The essential allegation under Tag F325 was t hat
Heal thpark failed to make a nutritional reassessnent after
finding that R-17 experienced a significant weight |oss over a
period of four weeks.

53. Ms. Donohue's testinony at the hearing essentially
confirmed her observation on the Form 2567, quoted above. R-17
was wei ghed weekly, and his weight record confirmed that between
Septenber 11, 2001 and Cctober 9, 2001, R 17's wei ght dropped
from 175 to 158 pounds.

54. Lori Riddle, AHCA's expert in dietetics and nutrition,
was al so involved in the decision to cite R 17's treatnent as a
deficiency. Her review of the records |led her to conclude that
Heal t hpark was aware of R-17's weight |oss and put in place
approaches to counter that weight |oss, but that these
approaches were not well planned. Healthpark did not adequately
monitor R-17's nutritional intake, such that the record
i ndi cated anmount of food that was offered but not how nuch R-17
actual ly consuned.

55. Ms. Riddle found that Healthpark's approaches were
"fairly generic." Healthpark added snacks and nutriti onal

suppl enents to R 17's diet, but did not indicate inits witten
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care plan whether or how these would neet R-17's nutritional
needs. After the initial nutritional assessnent on Septenber
10, Healthpark did not formally reassess R-17's cal oric needs,
even after he began losing weight. M. Riddle saw indications
in the record that Heal thpark recogni zed the wei ght | oss and
stated a goal of maintaining R-17's wei ght, but saw no
recal cul ati on of how many cal ori es woul d be needed to nmaintain
hi s wei ght.

56. Al exandria Antoni was the registered dietician at
Heal t hpark and an expert in the field of nutrition. M. Antoni
performed the initial nutritional assessnent of R 17 and
nmoni tored his status throughout the rel evant period. She
testified as to her relationship with R 17 and her efforts to
mai ntain his food intake. R-17 was very alert and oriented, but
had adj ust nent probl ens because he had al ways been an
i ndependent, relatively healthy person and had never been in a
facility like Healthpark. As a result, R 17 was not receptive
to staff's offering food. He did not want to be in the facility
at all and resented being bothered by staff.

57. Ms. Antoni noted that R-17 was in nuch pain and had a
hard tine dealing with it. The pain affected his ability to sit
up or be nobile, and he was on many nedi cations for his pain and
i nfection, any or all of which could have affected his appetite.

On her initial visit, Ms. Antoni brought R-17 a copy of the
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Heal t hpark nmenu and reviewed it with himand his fam|ly.

Ms. Antoni credibly testified that R 17 stated no ethnic food
preferences at this initial neeting, though he did tell her that
he i ked soup at lunch, prune juice in the norning, and a banana
on his breakfast tray.

58. Ms. Antoni's initial strategy was to increase R 17's
i ntake by offering foods he liked to eat. H's famly was there
with himevery day, and she encouraged themto bring in foods
that R17 liked. M. Antoni saw R 17 daily. He would wait for
her in the hallway and ask her to conme in and tell himwhat was
on the nmenu. R-17 would often directly phone the kitchen staff
to di scuss his neal preferences.

59. Ms. Antoni disagreed that R-17's caloric needs were
not properly docunented. 1In her initial nutritional assessnent,
she cal cul ated his caloric needs, based on his height, weight
and nedi cal condition, at 1,900 to 2,300 calories per day. She
relied on the nursing adm ssion assessnent, which listed R-17's
wei ght at 185 pounds, rather than his accurate weight of 175
pounds.

60. Thus, Ms. Antoni's calculation resulted in R17's
getting nore calories than his actual weight would have
indicated. 1In her |ater approaches to R-17's situation, M.
Antoni kept in mnd that R 17 was already being offered nore

calories than his weight required. She opined that if R 17 had
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consuned what she cal culated, his nutritional needs woul d have
been nmet and he should not have | ost weight.

61. M. Antoni could not say why R-17 was | osi ng wei ght.
For the nost part, he was eating 75 percent of his neals, which
provi ded between 1,800 and 2,000 cal ories per day. The TwoCal
suppl enent and the snacks ordered by the physician provided an
addi tional 1,000 calories per day, providing a total well in
excess of the 1,900 to 2,300 calorie range cal cul ated by
Ms. Antoni.

62. Healthpark staff, including Ms. Antoni and R 17's
physi ci an, held neetings every week to discuss the residents'
wei ght status. At each of these weight neetings, Ms. Anton
brought up the subject of R-17"s weight loss with his doctor.

63. M. Antoni disagreed with AHCA s concl usion that no
reassessnent was perforned. She contended that reassessnent
occurred at the weekly wei ght neetings. She followed R-17's
caloric intake daily. She could think of nothing else she could
have done to increase R-17's weight. Any further action, such
as ordering further |aboratory tests or a feeding tube, would
have required a physician's order.

64. Carol Mrris, an RN, was Medicare clinical coordinator
at Heal thpark and an expert in geriatric nursing. She concurred
that the diet ordered for R-17 was adequate to neet his needs.

He was cognitively aware, responsive, and could not be forced to
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eat. M. Morris confirned that Healthpark staff tried to
encourage R 17 to eat. The staff gave nutritional advice to
R-17's famly nenbers so that they could assist in offering him
foods that m ght help his appetite.

65. M. Morris noted that pain can be a factor in weight
| oss. She al so observed that the edema woul d have added to his
wei ght on adm ssion, and its resolution would naturally cause
some wei ght loss. Resolution of his constipation also could
have affected his weight. Healthpark staff considered all these
factors in care planning to deal with R17's weight loss. Staff
communi cated with R17's physician and with his famly on a
daily basis. The nursing staff was followi ng doctor's orders,
and expected to see R17's weight stabilize at sone point.

66. M. Mrris testified that Heal thpark's assessnent of
R-17's weight |oss took into account his edema, constipation,
adjustnment to the facility, disease process, and the anount he
was eating. She did not think there was anything el se
Heal t hpark coul d have done, given that R-17's physician was al so
per pl exed as to why he was | osing weight.

67. M. Mrris attributed the AHCA citation for failure to
docunent R-17's caloric intake to a sinple failure to understand
Heal t hpark's nethod of charting. The nurses did not explicitly
note the anount eaten by R 17 at every neal or snack. The

nurse's initials indicated that R-17 ate 100 percent of the neal
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or snack. An anmount was noted only when R-17 ate |less than 100
percent of the food offered. |If R 17 declined a neal or snack,
it was noted and his physician was i nforned.

68. M. Mrris testified that R-17's preference for
Italian food cane up in a conversation with his famly, after
the nutritional assessment was done. Wen Healthpark staff saw
that R 17 was | osing weight, they to the famly about what he
m ght |like to eat.

69. Viewing the evidence inits entirety, it is found that
AHCA failed to prove the el enents of Tag F325 by a preponderance
of the evidence. It is unquestioned that R 17 |lost a
significant amount of weight during the four weeks from
Septenber 11, 2001, to Cctober 9, 2001. However, the evidence
does not denonstrate that R-17's weight | oss was caused by
Heal t hpark's failure to provide adequate nutrition. To the
contrary, the record indicates that R-17 was provi ded nore than
enough calories through neals to nmaintain his weight, and that
suppl enents were ordered by his physician when he began to | ose
weight. Wile R17's appetite was di m nished, he continued to
consune 75 percent of his nmeals on average and to take the
snacks and TwoCal supplenent. Healthpark's staff and R-17's
physi ci an were perplexed as to the reasons for his weight | oss,

with the physician ultimately ordering R-17 admtted to a
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hospital for further testing as to both his persistent pain and
hi s wei ght | oss.

70. AHCA correctly noted that Healthpark failed to perform
a nutritional reassessnment of R 17, but the evidence indicates
that such a reassessnent would nerely have constituted a witten
rendition of the actions the facility was taking. Healthpark
was fully aware of R-17's weight |oss and reacted in a
reasonabl e manner. Staff encouraged R 17 to eat by offering him
dietary options and enlisting the aid of his famly.

71. AHCA criticized Healthpark for failure to perform
followup |laboratory tests or to consider a feeding tube for
R-17. However, only R-17"s physician could have ordered
| aboratory tests or a feeding tube. The record nmakes it
apparent the physician was concerned with the wei ght |oss, but
that his primary concern was R-17's nmultiple infections and his
unexpl ai ned and i ntractabl e pain.

72. R 17's edema subsided during his stay at Heal t hpark,
whi ch coul d account for some weight |oss. His constipation was
resolved to sone extent, which could also have had sone effect
on his weight. R-17 was taking rmultiple nmedications, including
powerful antibiotics and anal gesics, that could affect his
appetite. R-17 was having enotional difficulty adjusting to the
facility and to his physical condition. Finally, R 17 was

cognitively alert and within his rights sinply to refuse to eat.
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Aside fromthe weight loss itself, R 17 showed no indications of
a lack of proper nutrition. Healthpark took all these factors
into account in its treatnent of R17. A formal nutritional
reassessnent woul d have had no substantive effect on R17's
treatnent. At nost, Healthpark failed adequately to docunent
the steps it took in caring for R 17 and addressing his wei ght

| oss.

CONCLUSI ONS OF LAW

73. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

74. AHCA is authorized to license nursing honme facilities
in the State of Florida, and pursuant to Chapter 400, Part 11,
Florida Statutes, is required to eval uate nursing hone
facilities and assign ratings. Section 400.23(7), Florida
Statutes, requires AHCA to "at | east every 15 nonths, evaluate
all nursing hone facilities and nake a determ nation as to the
degree of conpliance.” AHCA s evaluation nmust be based on the
nost recent inspection report, taking into consideration
findings fromofficial reports, surveys, interviews,

i nvestigations, and inspections. AHCA nust assign either a
standard or conditional rating to each facility after it surveys

the facility. Section 400.23(7), Florida Statutes.
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75. The Agency has the burden to establish the allegations
that would warrant the inposition of a conditional |icense.

Beverly Enterprises-Florida v. Agency for Health Care

Adm ni stration, 745 So. 2d 1133 (Fla. 1st DCA 1999). AHCA nust

show by a preponderance of the evidence that there existed a
basis for inmposing a conditional rating on Jacaranda Manor’s

license. Florida Departnent of Transportation v. J.WC

Conmpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977).
76. As to the allegations of the Adm nistrative Conplaint,
t he standard of proof for inposition of an admi nistrative fine

is clear and convincing evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Co., 670 So. 2d 932, 935 (Fla.

1996) .
77. Section 400.23, Florida Statutes, provides in
pertinent part:

(7) The agency shall, at |east every 15
mont hs, evaluate all nursing hone facilities
and make a determination as to the degree of
conpl i ance by each licensee with the
establ i shed rul es adopted under this part as
a basis for assigning a |licensure status to
that facility. The agency shall base its
eval uati on on the nost recent inspection
report, taking into consideration findings
fromother official reports, surveys,
interviews, investigations, and inspections.
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The agency shall assign a |icensure status
of standard or conditional to each nursing
hone.

(b) A conditional |icensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class Il deficiencies not corrected within
the tine established by the agency, is not
in substantial conpliance at the tinme of the
survey with criteria established under this
part or with rules adopted by the agency.

If the facility has no class |, class IIl, or
class |1l deficiencies at the tine of the
foll omup survey, a standard |icensure status
may be assi gned.

78. Section 400.23(8)(b), Florida Statutes, defines a
Class Il deficiency as:

a deficiency that the agency determ nes has
conprom sed the resident's ability to

mai ntain or reach his or her highest
practicabl e physical, nental, and
psychosoci al wel | -being, as defined by an
accurate and conprehensive resident
assessnent, plan of care, and provision of
services. A class Il deficiency is subject
to a civil penalty of $2,500 for an isol ated
deficiency, $5,000 for a patterned
defi ci ency, and $7,500 for a w despread
deficiency. The fine anmount shall be
doubl ed for each deficiency if the facility
was previously cited for one or nore class |
or class Il deficiencies during the | ast
annual inspection or any inspection or

conpl aint investigation since the | ast
annual inspection. A fine shall be |evied
notw t hst andi ng the correction of the

defici ency.

79. The Cctober 2001 survey of Heal t hpark included

deficiencies identified as Tag F224 (violation of 42 C F. R
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Section 483.13(c)(1)(i), relating to neglect of residents) and
Tag F325 (violation of 42 CF. R Section 483.25(i)(l), relating
to mai nt enance of acceptable paraneters of nutritional status).
These deficiencies were identified as Class Il and thus
subjected the facility to conditional l|icensure. Because the
deficiencies were isolated, the agency seeks to i npose a $2, 500
fine for each of them

80. The preponderance of the evidence failed to establish
that either of the cited deficiencies occurred. As to Tag F224,
t he evi dence was anbi guous, |argely because the surveyor stood
200 feet away fromthe resident for nost of her observation on
the key date of Cctober 16. She could not be certain the
Heal t hpark staff ignored the resident, though she inplied such
in her findings. The surveyor failed to take the sinple step of
asking the resident whether she needed toileting or whether
staff was ignoring her requests. The evidence failed to
denonstrate that the creasing or redness on the resident's
butt ocks, perineum and |eft groin were caused by the facility's
failure to toilet the resident.

81l. As to Tag F325, the evidence presented at hearing
failed to establish that the resident's weight | oss was not
fully addressed by the facility. While Healthpark's

docunent ati on coul d have been clearer and nore conplete, the
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evi dence established that the actual care provided net the
standard of maintaining the resident's nutritional status.

82. The burden of proof on AHCA as to the phase of the
proceedi ng i nvol ving the Admi nistrative Conplaint was to
denonstrate the truthful ness of the allegations in the conplaint

by cl ear and convi ncing evidence. Gsborne Stern; Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

83. The "clear and convincing" standard requires:

[ T] hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testi mony nmust be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

84. G ven the conclusion that the Agency failed to
establish either of the deficiencies alleged in the Cctober 2001
survey by a preponderance of the evidence, it mnmust followthat
the nore exacting standard of clear and convincing evidence has
not been net.

RECOMVENDATI ON

Upon the foregoi ng Findings of Fact and Concl usi ons of Law,
it is recomended that the Agency for Health Care Adm nistration

enter a final order dism ssing the Adm nistrative Conplaint in
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DOAH Case No. 02-1788, and rescinding the notice of intent to
assign conditional licensure status to Healthpark Care Center in
Doah Case No. 02-0033 and reinstating the facility's standard

i censure status.
DONE AND ENTERED this 6th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 6th day of Septenber, 2002.

COPI ES FURNI SHED,

Leal and McCharen, Agency d erk

Agency for Health care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

W liam Roberts, Acting Ceneral Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3431

Tal | ahassee, Florida 32308

Karen L. Goldsmth, Esquire

&l dsmth, Gout & Lewis, P.A
2180 North Park Avenue, Suite 100
Post OFfice Box 2011

Wnter Park, Florida 32790-2011
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Jodie C. Page, Esquire

Agency for Health Care Adm ni stration
2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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